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Introduction

Due to the population increases, demand to water is increasing, not only for consumption but also for other purposes. While new technological innovations contribute positively to the optimum use of water, certain water uses sometimes might have negative effects on the society, e.g. in terms of environmental pollution.

In many parts of the world, the need for fresh and unpolluted water creates disputes when the riparian states do not approach to the concern in a constructive manner. Many of these disputes were settled by the goodwill of the concerned riparian states, primarily by means of meaningful negotiations and exceptionally through international adjudication [e.g. Lake Lanoux Case (France-Spain)]. The parties to the dispute or the adjudication organs aim to base their decisions on the principles of equity
 and justice, also aiming an optimum and a sustainable utilization of the concerned riparian states. Some of those disputes, which were settled through meaningful negotiations, as years pass by, can also be subject to a peaceful review through negotiations. The Nile River Agreement (Sudan and Egypt) and the Columbia River Agreement (Canada-USA) are among those which will be discussed between the parties in the near future, taking into account the past practice since the entry into force of the said agreements.

Water resources in the Eastern Mediterranean and in the Middle East, such as the Nile, Jordan, Tigris and Euphrates rivers are not rich enough to meet all the needs of the relevant riparian states. For this reason, the water resources of the said region should be optimally used and reasonably be allocated among the actual riparian states, according to the principles of justice and equity, taking into account that water is a scarce commodity for the riparian states.

The Euphrates and Tigris rivers are the two major and longest rivers of the Middle East. They both originate from Turkey and then flow through the territories of Syria and Iraq, where an actual shortage of water does not exist, even due to the misuse of water by old-fashioned technologies. Some states of the Middle East, which are not actually and geographically riparian to those rivers, regard the Euphrates and also the Tigris as if the panacea for the water problems of the countries to the south of Turkey. This idea lies on false facts and also on improper legal conceptions. First of all Turkey cannot be regarded as a water rich country, with its surface and ground water potentials, when its actual future needs to water are closely analyzed. Secondly international law, in principle, aims to settle disputes only among the riparian states. For that reason, it is up to the related state whether to allocate some water to a third state, which is not an actual riparian or a riparian but in need of more water, from its own share.
 

Disputes related to the optimum and sustainable utilization of the waters of the Euphrates and Tigris rivers between Turkey, Syria and Iraq seems to have political and legal sides as well as consequences. This distinction has to be clearly drawn during the settlement process of the dispute between the parties, if a meaningful and durable settlement is aimed. Indeed, differences of opinion between the riparian states on the referred rivers not only rely on their legal views but also on their material interests.
 Therefore a settlement among the riparian states has to aim to combine those conflicting interests for the realization of an optimum and a sustainable utilization.

Syria and Iraq, by their displayed misleading policies till now and also by implicitly rejecting Turkey’s proposal for a “Three Staged Plan”, based on scientific and legal facts to contribute to an amicable settlement, only succeeded in prolonging the settlement of the related dispute by means of meaningful negotiations aiming a just and equitable settlement. On the other hand, it can be claimed that those countries also had contributed to the escalation of the dispute, while trying to have the political support of certain countries, especially the Islamic World’s.

If Syria and Iraq are really desirous to settle this transboundary river (watercourse) dispute with Turkey, they should provide all the relevant technical data on an objective and realistic bases, for the realization of an equitable, reasonable as well as the optimum utilization of the waters of Euphrates and Tigris rivers. It is a well-known principle of international law that no dispute can be settled without the mutual consent of the concerned states to the dispute, either through various diplomatic means or even by international adjudication. A unilateral application for a compulsory international adjudication seems impossible at the moment, since there is no agreement in force between the parties calling them for a compulsory settlement. Under those conditions, if the lower riparian states do not change their positions, the dispute will remain unresolved.

The Euphrates and Tigris rivers ought to be considered as a transboundary river (watercourse) and not an international river as the lower riparian states claim before some international foras, when the terms (Art. 2/a, b) of the “UN Convention on the Law of the Non-navigational Uses of International Watercourses” are taken into account
, since the Euphrates and Tigris rivers constitute a unitary whole due to their physical relationship and normally flow into a common terminus, parts of which are situated in different countries. In addition, it should be stressed that Syria and Iraq, by the various agreements concluded with Turkey had already accepted the transboundary nature of the Orontes, Euphrates and Tigris rivers, by addressing them as “regional waters” since the 1980s. Such as the “1921 Treaty of Ankara”
, 1923 “Lausanne Peace Treaty”
, 1946 “Protocol I (Protocol Related to the Regulation of the Waters of Euphrates and Tigris Rivers and Their Tributaries) of the Treaty of Friendship and Good Neighborliness”
, and since the 1980s by the “Economic and Technical Co-operation Protocols”
. By the referred protocols, they even agreed for the exchange of technical data aiming to contribute for a settlement. However, despite the written and binding legal promises, the terms of the agreements still do not work.

Turkey’s National And Transboundary Rivers


Turkey has a surface of 780.576 km2. Within this land she has some national rivers over which she is fully sovereign according to the principles of international law. Yesilirmak, Kizilirmak and Sakarya flow into the Black Sea, Gediz and the two Menderes rivers into the Aegean, and Ceyhan, Seyhan and Manavgat into the Mediterranean. Turkey, due to its sovereign rights over those national rivers (inland waters), recently started to meet and is also ready to meet the fresh water demands of the countries at the Eastern Mediterranean region, e.g. the water demands of the TRNC and Israel. The waters of Manavgat meet the fresh water need of those two countries, since the waters of this river are not yet utilized by Turkey or they are her surplus resources at the moment.

  
In addition to the above-mentioned Turkish national rivers, Turkey also has several transboundary rivers. She is sometimes an upper riparian and sometimes a lower riparian to those transboundary rivers flowing on her territory. She is a lower riparian to the rivers of Meritza, Tundzha, Arda and Orontes, and an upper riparian to the rivers of Coruh, Kurucay, Arpacay, Aras, Zap, Habur, Euphrates and Tigris rivers.

Turkey, as stated above, is sometimes a lower and sometimes an upper riparian state to some of her transboundary rivers. Where she is an upper riparian, and in case of an absence of an agreement between the related riparian states, this in principle puts Turkey in a disadvantageous position and limits her sovereign rights to an extent due to the principles of customary international law, mainly for consumption purposes, in trying to realize an optimum utilization of those waters.

Rules Applicable To Transboundary Watercourse Systems


The rules applied by states for the settlement of bilateral or regional transboundary river disputes do not have uniform or similar provisions and follows a pattern, but some provisions of those agreements do constitute precedents. The agreements concluded till now, despite their contributions to the development of the principles of international law in this area, still have not gained an unchallengeable nature of being norms of customary international law. For this reason it is hard to claim the existence of erga omnes customary international norms, in this field, that binds every state. 

The stated reality had led the UN General Assembly to ask from the ILC in 1972 to prepare a frame convention “related to the non-navigational uses of international watercourses”. The draft articles prepared by the ILC were finally debated at the Working Group of the Sixth Committee on 6-25 October 1996 and 24 March-4 April 1997 and the text adopted was later voted at the UN General Assembly on 21 May 1997.  By Resolution 51/229
, the UN General Assembly adopted the “Convention on the Law of Non-navigational Uses of International Watercourses”
 by a vote of 103 in favor to 3 against
, with 27 abstentions
. The Convention was open to signature on the same day and remained open until 20 May 2000, and now remains open to acceptance, approval or accession. Since its adoption in May 1997, the Convention still has not come into force due to the lack of the required number of ratifications (Art. 35)
. In other words, since the last seven years, despite being approved by a UN General Assembly Resolution with a sufficient majority, it still did not find the necessary legal support for its entry into force. Even if it was in force, it could only bind the states that are parties to it and not the third states. For this reason, we can neither speak about a framework multilateral treaty in force nor customary norms that deal with the utilization, conservation and management of transboundary water resources.  

The Convention, till now, only attracted 16 signatories and 12 ratifications since it was open for signature in 1997
. This can easily be interpreted that even the states voted in favor are not satisfied with its provisions and the Convention seems at the moment a dead born one. However, despite this, it is also possible to claim that the Convention also has some positive points, reflecting the international practice, which might contribute to the related law area and which has to be taken into account by the states, jurists and also by the codifiers. Those principles will contribute to and might form the legal foundation in this area of law. Such as:

* the convention declares the principle that transboundary rivers are   

  shared resources of the riparian states and imposes constraints on the   

  sovereign rights (absolute sovereign rights) of the riparian states, as  

  long as no such contrary agreement exists between the related states;  

* it lays down the basic obligation and duties of the riparian states     

   sharing the same basin, simply the mechanisms to cooperate, to give  

   data and prior information of a technical nature for future uses, and not 

   to cause significant harm to the others or to take measures in order to   

    eliminate or litigate such harm with the affected state if such a harm is  

    really caused; 

* it aims to guide the riparian states to negotiate in good faith for  

  reaching to an amicable settlement and during negotiations to take into  

  account, in order to balance the interests, all the relevant factors related  

  to the reasonable, optimum, equitable, and sustainable utilization of the 

  water resources and to realize an integrated water resources 

  management;

* transboundary rivers and related installations, in case of an international or a non-

   international armed conflict,  shall not be used in violation of the principles of  

   international law and shall enjoy the protection accorded by international law. 

Turkey’s Observations For The Convention
Turkey believes that the Convention, in general, does not establish an equitable balance between the rights, obligations and interests of the upper and lower riparian states. While it can be claimed that these requirements were taken into account to a certain extent within the “General Principles” set forth in Section II of the Convention
, the same cannot be claimed for Section III which aims to regulate the “Planned Measures”
 and for Section IV dealing with the “Protection, Preservation and Management” of ecosystems, pollution, marine environment etc
. 

Turkey also believes that the adopted text does not reflect the views of a majority of states (the 52 states that had not attended to the voting) and including the states that still have unresolved disputes related to their transboundary rivers. The Convention, at present and under those conditions, cannot bear the features of being a part of international customary law and cannot bind the states that are not a part to it.

Some other points of oppositions of Turkey to the Convention relates to the inclusion of the term “groundwaters” to the definition of “watercourse” (Art. 2/a). Turkey claims that surface and groundwaters constitute a unitary whole in hydrological terms, but such a unity cannot be taken as a basis to determine the rights of the related states for utilization. In addition, according to Turkey’s point of view, this provision also does not reflect the international practice since many international agreements do not take groundwaters into account for an equitable and reasonable utilization of the waters of transboundary rivers between the related watercourse states.

Turkey also claims that there ought to be a distinction made between rivers (transboundary rivers) forming a border and the other transboundary rivers, especially in respect of the utilization of their waters. To subject those two different categories of rivers to the same legal rules and principles would be unrealistic and will also contradict with the principles of equitable utilization. Turkey also raises the view that the proper term to be used for in the Convention ought to be “transboundary rivers” instead of “international watercourses” (Art. 2/b). Those factors also played an important role for Turkey to oppose to the Convention. In addition, we can state that the term “ecosystem” used in Art. 22 were used in a highly broad sense and it can be subject to an easy abuse by the others.

In addition to the above stated objections of Turkey, she in principle objects to the drafting of Articles 5 (equitable and reasonable utilization and participation) and 7 (obligation not to cause significant harm). 

Article 5, which reflects a widely accepted notion of international practice, while emphasizing the need for an equitable and reasonable utilization and participation, the Convention also in Article 7 refers to the obligation not to cause significant harm. However, in none of those referred articles, an express priority is given to an equitable and reasonable utilization and participation. Article 7, if interpreted in biased manner, it could give a priority to the obligation not to cause significant harm to the lower riparian and also to the rights of the lower riparian. In addition, if the stated provision will be interpreted in this manner, it will lead to confusion during the application and implementation of the Convention and will also give rise to many problems related to equitable and reasonable utilization stated in Art. 5. It is a principle of law that if a right is being used, this use should not be restricted if it does not cause significant harm to the other riparian. Simply, an equitable and reasonable utilization cannot be restricted by another criterion, which simply means a restriction of the sovereign rights of a state more than international law requires.

Equitable and reasonable utilization referred in Art. 5 should be understood and interpreted in the light of the fundamental principles of international law, the principle of the sovereign rights of states over their territory. While interpreting the provisions of Art. 5 under the light of Art. 6, all the peculiarities and the special circumstances of the basin, the climate, contribution of states to the waters, the distance covered on the territory of the watercourse state by those waters, the nature and geography of the region and of the watercourse states, etc. should be fully taken into account for an equitable and reasonable utilization. Due to this, the interests of the riparian states for the optimum utilization of waters should also aim at optimizing the interests of the riparian for an efficient use. This, the optimizing of interests, should not only cover the region and its people, but also all people benefiting from all the possibilities offered by the water, which definitely will contribute to the principle of equitable and reasonable utilization. The article seems, with its present drafting, to lack this goal.

Another main point of objection of Turkey to the Convention is related to Part III (planned measures, Art. 11-19). Turkey does not object to Art. 11, which obliges the watercourse states to exchange information related to the planned measures. However, she raises objections to Art. 12-19. The convention with its present detailed articles exceeds its purposes of being a framework one, and aims to establish a detailed mechanism related to the “planned uses/measures”. This detailed mechanism, according to Turkey’s point of view, has no place either within the general principles of international law or even in customary international law. In addition, the drafting of the text of the Convention, in somewhat term, raises an obligation to the upper riparian to have the prior consent of the lower riparian for the realization of its planned measures. The lower riparian, according to the provisions of the Convention, can suspend the realization of the projects of the uppers’ for eighteen months. We believe that there is no rule in customary international law requiring the express or even the implied consent of the lower riparian by the upper for the use or utilization of the waters in its own territory. To require the consent of the lower riparian state, in principle, falls contrary to the sovereignty and sovereign equality of states. In addition it will also create a clear unequal status between states (inter pares), and will also give a power or a right to the lower riparian the possibility to easily abuse her rights. The views of Turkey related to this issue can easily be verified by the judgment of the arbitral court in the “Lake Lanoux Case”, which is a unique precedent.

Another point of Turkey’s objection is to Art. 33. This article aims to regulate the settlement of disputes that might arise between the riparian states. Turkey’s main objection is to the obligatory nature of means of settlement imposed by this article. This article leaves almost no free discretion power to the related state in deciding upon the choice of the means of a political settlement.

In addition to the above oppositions of Turkey to the Convention, it is important to underline that the Convention also does not make a specific reference to the express sovereign rights of the riparian on the part(s) of the transboundary river on its territory. This ought to be considered as an important legal gap, if respect to the sovereign rights of the state is essential and has to be emphasized.

It is also important to note that the Convention, according to the mandate of the UN General Assembly, had to be a “framework convention”. For that reason the Convention ought to simply lay down the general principles in this area, and had to leave the implementation of it to the special agreements to be concluded by the related riparian states. Those special agreements, in order to realize an equitable and optimum utilization, are supposed to take into account all the relevant features of that watercourse.  However, the present text of the Convention exceeds this particular aim and has an ultra vires nature under the General Assembly mandate. 

Turkey’s Political And Legal Practice Related To Euphrates And Tigris

Turkey, being aware of the fact that the Euphrates and Tigris rivers are both transboundary rivers, since she first started to utilize the waters of those rivers, fully complied with its existing international obligations arising from customary international law. Due to this she informed Syria and Iraq and furnished them by necessary technical data concerning its projects, their uses and contributions to Turkey and also to them. 

During the construction of the Keban Dam, the first dam to be constructed on Euphrates, Turkey by a bilateral agreement with the USAID (United States Agency for International Development) had given legal guarantees to this finance agency, which Turkey had orally given to Syria and Iraq, to release sufficient amount of water (firstly 350 and later 450 m3/sec.) to those states during the impounding of the Dam. 

Turkey during the construction of the Ataturk Dam legally committed herself to Iraq, by a protocol signed in Damascus on July 17, 1987, to leave downstream in average/year no less than 500 m3/sec.(approximately 16 billion m2/year), during the impounding and also till a final settlement for the allocation of the waters of Euphrates among the three riparian states.
 Also according to the terms of this Protocol, Turkey and Syria also agreed to co-operate with Iraq, for the allocation of the waters of Euphrates and Tigris. The practice of Turkey till then demonstrated that Turkey not only complies with her obligations, but also keeps on releasing more water (around 800m3/sec.) than her commitments. This can be accepted as an indication of its goodwill and generosity. 

The above stated Protocol is a legal indication of the rejection by the parties of the so called absolute sovereignty of the upper riparian and also indicates that the waters of Euphrates and Tigris can only be allocated among the three riparian states and by their mutual consent. Syria and Iraq, relying on the 1987 Damascus Protocol, agreed in 1993 to share the waters of Euphrates by a ratio of 42% and 58% respectively, and registered this international document to the UN. The terms of this agreement is still in force.

States while utilizing the waters of a transboundary river in their respective territories, in addition to the general norms of customary international law, should also take into account some other principles of international law. Some of those principles are reflected in the UN General Assembly resolution (3281/ XXIX) dated 12 December 1974 concerning “The Economic Rights and Duties of States” 
. Turkey even complied with the terms of this Resolution in its relations not only with Syria and Iraq but also with all her upstream and downstream neighbors. 

The practices of Turkey, when the official documents related to Turkish-Syrian and Turkish-Iraqi relations are analyzed, indicate that she fully complied with the existing principles and norms of international law in this area, including the above referred General Assembly Resolution, during all its utilization efforts on the waters of the Euphrates and Tigris rivers
. 

Factors Relevant To Equitable Utilization 

The Convention, parallel to international practice and also to some of the norms of customary international law, requires from states to utilize the waters of an international watercourse in an equitable and reasonable manner. In order to realize this, various relevant factors and circumstances affecting equitable utilization should also be taken into account. Those factors that emanated from state practice and customary rules of law are indicated in the Convention in an illustrative manner but not in an exhaustive manner (Art.  6). Such as:

     - Geographic factors (e.g. the length of the river within the watercourse states and its ratio to the total length), hydrographic (e.g. evaporation), hydrological (e.g. annual precipitation), climatic factors (e.g. temperature, moisture), economic factors (lands to be irrigated and their efficiency etc.) etc.;

· Social and economic needs of the riparian states;

· Population dependent on the watercourse; 

· Effects of the usage to the other riparian; 

· Existing and potential uses; 

· Alternatives to a planned or existing uses on comparable values, and etc.

States, for the equitable and reasonable utilization of the waters of a transboundary river, should enter into consultations with goodwill and also with a spirit of co-operation when a need or dispute arises.

The riparian states to Euphrates and Tigris, for decades, are aware of the fact that the waters of those rivers ought to be regulated. Indeed, Turkey and Iraq took the first initiatives in 1946, by the “Protocol I (Protocol Related to the Regulation of the Waters of Euphrates and Tigris Rivers and their Tributaries) of the Treaty of Friendship and Good Neighborhood Relations”.
  Decades after this, various international documents were concluded between Turkey and Iraq and also between Turkey and Syria aiming to contribute to the same ends. 

By the Protocol I of the 1946 Agreement, Iraq not only accepted and declared that suitable geographical, geological and physical areas to block and regulate the waters of Euphrates and Tigris and their tributaries lie within the Turkish territory, but also at the same time accepted to contribute to the expenses of the installations aimed to regulate the water, if such installations also aimed to benefit Iraq. This provision was an express recognition of Turkey’s sovereign rights over the water on its own territory (Preamble)
. However, if Turkey’s utilization efforts aim consumption usages, like irrigation etc., those sorts of utilization efforts fall beyond the scope of the 1946 Agreement. For this reason, they were a concern of other and separate agreement(s) (Art. 4). However, this sort of a consumption usage never meant and means for Turkey to limit its sovereign rights beyond the rules of good neighborliness established by customary rules of international law.

Turkey, by its own will and on jointly agreed bases, released 450 m3 of water per second during the impounding of Keban, not less than 500 m3/sec. during the impounding of Karakaya (1976) and also not less than 500 m3/sec. in average per year during the impounding of the Ataturk Dam (1990).

To release 500 m3/sec., in average per year, from the Euphrates will amount to a potential of 16 billion m3 of water per year. This exactly means to release around 45 % of the water potential of Euphrates within the Turkish territory. On the other hand, for a decision on an equitable utilization, Turkey’s contribution of 89% to the waters of Euphrates within its own territory should also be underlined, while Syria, by the tributaries originating from Turkey, contributes almost 4 billion m3/year (11%) to the potential of Euphrates whereas Iraq has no contribution. Syria uses about 3 billion m3 of the water and Iraq about 9 billion m3 of this water per year and the rest (20 billion m3 / year) flows directly to the Gulf.

Turkey’s contribution to the potential of the Tigris, which also does originate from Turkey, is about 52% of the annual flow and this within the Turkish territory amounts to 23-25 billion m3/year. Iraq contributes about 48% and Syria none to the annual potential of Tigris in their respective territories. Iraq uses about 12 billion m3 of water from this river potential (49 billion m3/year) and the rest 28-30 billion m3/year directly flows to the Gulf.

A factor that is also relevant with the equitable utilization is the length of the rivers. Euphrates is 2990 km, and its 1220 km (40.8%) is within Turkey, 710 km (23.7 %) is within Syria and 1060 km (35.4%) is within Iraq. Tigris is 1900 km long and 523 km (27.5%) is within Turkey, 40 km (2.1%) is within Syria and 1337 km (70.3%) is within Iraq. 

Another factor relevant to the determination of equitable utilization is the actual water quantity per capita. From this point Turkey has 1830 m3 of water per capita, Iraq has 2110 m3 per capita and Syria has 1420 m3 per capita. Turkey can only put into economic use an amount of 98 billion m3 of water per year of its surface run-off. It has an additional potential of 12 billion m3 of underground water. At present she can use only 40 billion m3 of this water, and the rest 70 billion m3 is unused. This present surplus is highly needed by the growing Turkish economy in its near future demands.

In addition we have to state that there are not many areas either in Syria or in Iraq suitable for the construction of reservoirs from the points of geographical, climatic, hydrographic and geological reasons. This was already stated by Iraq with the 1946 Agreement.

Consumption Demands Of The Riparian States

Demand of a state for use and utilization of the waters of a state should also be in general correlation with its contribution to the potential of the river, especially if the use is related to consumption purposes. As can be realized from the below tables, Turkey’s annual contributions to the water potential of both rivers is about 53-57 billion m3/year. Turkey’s need to the waters of those two rivers is estimated to be approximately around 25 billion m3/year. In other words, Turkey intends to use approximately 45% of its annual contribution to those two rivers. The lower riparian states are in a conflict with the upper riparian state, Turkey, for the amount of water that they want to utilize.  

To display this in figures, Turkey’s possible consumption target from the water of Euphrates is 18.42 billion m3, Syria’s is 11.30 billion m3 and Iraq’s is 23.00 billion m3/year. The estimated consumption demand amounts to 52.92 billion m3 of water per year and this creates a water deficit of 17 billion m3/year. Since, in average, the Euphrates carries 35 billion m3 of water each year.

If we have to reflect the estimated annual water demands from Tigris, Turkey’s is 6.87 billion m3, Syria’s is 2.60 billion m3 and Iraq’s is 45.00 billion m3, and they all amount to 54.47 billion m3/year. This obviously means a water deficit of 5.80 billion m3 /year, since Tigris’ annual water potential is estimated to be around 48.67 billion m3/year.

	Euphrates:

	Country
	Distance Covered

(km)


	Contribution

(billion m3/year)


	Demand

(billion m3/year)



	Turkey
	1220  (40.8%)
	31.58  (88.70%)
	18.42  (35%)

	Syria
	710    (23.7%)
	4.00    (11.30%)
	11.30  (22%)

	Iraq
	1060  (35.4%)
	0.00    (0.0%)
	23.00  (43%)

	Total
	2990
	35.58
	52.72


	Tigris:

	Country
	Distance Covered

(km)


	Contribution

(billion m3/year)


	Demand

(billion m3/year)



	Turkey
	523    (27.5%)
	25.24 (51.80%)
	6.87  (13%)

	Syria
	40      (2.1%)
	0.00   (0.0%)
	2.60  (4%)

	Iraq
	1337  (70.3%)
	23.43 (48.20%)
	45.00 (83%)

	Total
	1900
	48.67                                      
	54.47


The stated deficit is due to the unrealistic demands of the lower watercourse states and this can only be met if Turkey will not consume any water and leave all the potential to the downstream countries.

Equity and equitable utilization, according to law literature and practice, never means equal sharing. For equity and equitable utilization, the contribution of each riparian to the potential of the river and their possible respectable consumption demands should be compared and taken into account, to realize an agreeable the goal.

Utilization Of Water And Contribution To The Economy

Each utilization effort will have positive effects on the economy of the concerned state. For the determination of an equitable and reasonable utilization, not only the positive contributions to the national economy of the country should be taken into account, but also the significant harm that could be caused to the lower riparian should be taken into consideration.

States, while utilizing the waters in their territory, pursue different goals. Some of the installations constructed for utilization might solely serve to the purpose of regulation, some might have a dual purpose such as regulation and generating hydroelectric energy power, and some in addition to those goals might have the aim to irrigate the soil.

The installations, basically the dams, constructed by Turkey on the Euphrates and Tigris generally do have a multi-purpose character.
 This is due to the geography and hydrology of the region, as well as the climate, the needs of the region and the country’s economy. 

The contributions of the Southeastern Anatolia Project (GAP) to the regions and to the Turkish economy are estimated to be:

· irrigation of 1.693.027 hectares of land; 

· generation of 27.3 billion kwh/year of hydroelectric energy power;

· contribution of 2.69 billion US $/year to the GDP directly, according to the 1993 prices.


Those contributions, with their value added productions, will inevitably have a positive effect on the equitable, optimum and reasonable usage principle during the allocation of the waters of the basin between the riparian states.

The dams constructed on the Turkish territory do have a multipurpose character and due to the need of the Turkish economy to energy, they have to generate hydroelectric energy power. These economic, geographic and also geological realities of the region inevitably force Turkey to release water to downstream. For those reasons Turkey not only leaves regulated water to the lower riparian states, but also gives them the advantage of receiving guaranteed and stable water flow all throughout the year. This, in legal terms, also does contribute to the principle of equitable, optimum and reasonable usage, and this factor also has to be taken into account during an agreed allocation between the parties.

The above stated realities are the evidences of the valuable contributions of the GAP Project to the economy of the region and also to the whole country. Those undeniable factors ought to be taken into a delicate consideration, during the allocation process, for an equitable and reasonable utilization of the waters of those two rivers. In addition those rivers originate from a single river basin, artificially linked to each other by the Thartar Canal in Iraq, and then naturally join to each other as Shatt-Al-Arab and then flow into a common terminus, the Persian Gulf. This is also another geographic and hydrological factor that ought to be taken into account and it will highly contribute to allocation of the waters between the parties on the bases of an equitable and reasonable utilization. 

Turkey’s Proposal For An Equitable And Reasonable Utilization: The Three Staged Plan

Turkey in 1984, concerning the just and equitable utilization of the waters of Euphrates and Tigris, proposed a plan that aimed to satisfy the parties in this area. The plan was based on actual and objective data criteria. The proposal also aimed to establish continuous co-operation between the parties for strengthening the regional peace and also the well being of their people. 

This proposal officially called as the “Three Staged Plan for Optimum, Equitable and Reasonable Utilization of the Euphrates-Tigris Basin” and was proposed to the governments of Syria and Iraq in 1984 during the meetings of the Joint Committee for Economic and Technical Cooperation. However, it received no positive response from both governments. This could probably be due to a misinterpretation of the term “equity” by the related states. The term “equity” in law and practice never means equality, as the Syrians and the Iraqis want to understand and interpret. 

Turkey, by this plan since 1984, claims that certain common criteria should be determined, based on scientific data and objective rules, that will be agreed by the parties, which will found the bases for an equitable and reasonable utilization and allocation. This plan aims to be implemented by a group of experts of the concerned three countries. Iraq did not approach this plan with sympathy; since she wants to meet all its water demands from the waters of Euphrates and does not want to take into consideration its utilization activities from the waters of Tigris.

     The fundamental features of the simply called “The Three Staged Plan”:

1- Inventory studies of water resources;

2- Inventory studies of land resources;

3- Evaluation of water and land resources.

Inventory Studies of Water Resources: This first stage aims to exchange and check all available data using various gauging stations located in each country. The data would cover the level and discharge of water, rain and snowfall, temperature, evaporation etc. on a monthly, seasonal and annual base. For all this data, unified methods would be used in order to avoid misunderstanding and misinterpretations.

Inventory Studies of Land Resources: This second stage aims to exchange information concerning the quality of soil and drainage criteria and will evaluate the crop patterns according to the quality of soil and drainage conditions.

Evaluation of Water and Land Resources: The third and final stage of the project would be to discuss among the parties the types and systems of irrigation that could minimize water losses and to seek ways to increase efficiency and modernization of irrigation projects. In order to determine the water consumption, in each country for several purposes, it is essential to analyze the water demand and supply balance and if necessary to consider the possibilities of transferring water from Tigris to Euphrates to meet these consumption demands. In addition, methods and criteria for economic viability of the planned projects would be discussed.

The criteria indicated by Turkey in the “Three Staged Plan” are objective and should be applied to settle disputes equitably and for the optimum and equitable utilization of water. The criteria are scientific and a third party would probably use them to determine justice and equity among the concerned parties. To emphasize once more, to contribute to justice and equity, Euphrates and Tigris should be considered as a single basin river, for technical and also for geographic reasons and this seems an undeniable reality.

Conclusion

The Euphrates and Tigris rivers are transboundary rivers, and the waters of those rivers could only be efficiently used and utilized, by an equitable agreement, between the riparian states.  After the final allocation of the waters of those rivers, the need of the region countries could be met by a riparian from its own unused potential. This is due to a legal reality that states do have sovereign rights on the waters of a transboundary watercourse in their respective territories. 

Turkey is in favor of a just and durable settlement based on objective values of scientific data. For this, the two rivers ought to be considered as single river basin. If accepted, as such, the waters of those rivers will be sufficient to meet the demands of the watercourse states. Additional needs of the lower riparian and the water need of the region countries once more raise the importance of the “Peace Pipeline Project” and its reconsideration. The peace pipeline project, to a certain extent, might contribute to the Middle East peace process.

               If data would be collected objectively and if the waters of Euphrates and Tigris would scientifically be utilized by the riparian states, the waters of these rivers will be sufficient to meet the demands of Turkey, Syria and Iraq. For this reason, it would be more appropriate not to talk about a “shortage of water” on Syrian and Iraqi territories, but loss of water due to misuse and the old techniques used for irrigation and also for other purposes in these countries. 

� With the principle of equity, the sovereign rights of the upper riparian state will be limited to a certain extent and due to this limitation the interests of the lower riparian will be protected also up to a certain extent. However, the lower riparian should face certain harms which are not substantial, due to the usages of the upper riparian. The equity principle aims to balance the conflicting interests of the parties and also aims to avoid the cause of substantial harm to the lower riparian state(s).  


� Turkey in the early 1990s faced a draught year and in order to irrigate some land at Thrace had to buy water, on an agreed charge, from Bulgaria through the river Tundzha.


   According to the terms of the 20 October 1921 agreement concluded in Ankara between Turkey and France, the fresh water needs of the city of Aleppo could be met by Turkey and by the waters of Euphrates, if all the expenditures will be covered by the city (Art. 12). For the text of the agreement see, 2 Dustur, Compilation 3, 152; 54 LoNTS 177.


� Turkey regards the dispute as a legal one. However, Syria and Iraq claim that the dispute concerns their vital interests and for this reason it is a political one. Indeed, the Resolution 5553 dated 21 March 1996 of the Council of the Arab League is a clear evidence of the reflection of such a view.


� Turkey opposed to the inclusion of the term “groundwaters” into the Convention (Art. 1/a) and also opposed to the term “international watercourse” (Art. 2/b). She claimed that the proper term to be used ought to be “transboundary rivers”. 


� This treaty was concluded between Turkey and France on 20 October 1921, in Ankara. 54 LoNTS 177. The treaty, due to succession, now legally binds Syria.


� 28 LoNTS 11, reprinted in 18 AJIL 4  (Supp. 1924)


� This treaty was concluded between Turkey and Iraq on 29 March 1946, in Ankara. 37 UNTS 226. The text of the treaty is in Turkish, Arabic and in French. In case of a dispute the authentic text should be the French version.


� Turkey and Iraq on 7 February 1976 concluded an “Economic and Technical Cooperation Agreement” in Baghdad. For the text of the agreement see, Turkish Official Gazette, 14 May 1976, No. 15578. According to Art. 9 of this agreement a joint committee was established between the parties to meet annually to consider and decide upon relevant questions. To this end the agreements concluded between the two countries are: 22-25 December 1980 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 29 April 1981, No. 17325; 8-12 August 1981 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 25 December 1981, No. 17555; 1-2 December 1982 Baghdad Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 24 January 1983, No. No. 17938; 15-17 February 1983 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 29 May 1983, No. 18061; 6-8 February 1984 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 3 May 1984, No. 18390; 27-30 May 1984 Baghdad Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 28 August 1984, No. 18503; 4-6 August 1984 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 27 October 1984, No. 18558; 11-17 April 1985 Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 4 June 1985, No. 18774; 22-24 March 1988 Baghdad Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 11 July 1986, No. 19161;  14-16 April 1987, Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 29 August 1987, No. 19559; 1-3 April 1988, Baghdad Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 28 June 1988, No. 19856; 27 February-2 March 1989, Ankara Meeting, Agreed Minutes of the Turkish-Iraqi Joint Committee for Economic and Technical Cooperation, Turkish Official Gazette, 21 June 1989, No. 20202.





   The agreements between Turkey and Syria to this end: Agreement between Turkey and Syria concluded on 23 March 1982 at Damascus related to the “Improvement of Economic and Technical Cooperation”, Turkish Official Gazette, 17 August 1982, No. 17785; 26 October 1985 Damascus Meeting, Agreed Minutes of the Turkish-Syrian Joint Committee for Economic, Scientific, Technical and Commercial Cooperation, Turkish Official Gazette, 18 February 1986, No. 19023; “Economic Cooperation Protocol between Turkey and Syria”, concluded at Damascus on 17 July 1987, Turkish Official Gazette, 10 December 1987, No. 19660; 18-20 July 1988, Ankara Meeting, Agreed Minutes of the Turkey and Syrian Joint Committee for Economic, Scientific, Technical and Commercial Cooperation, Turkish Official Gazette, 8 December 1988, No. 20013.





� The UN at the date of the voting of this resolution had 185 members and only 133 members attended to the voting of the Resolution. Simply 52 members did not attend to the voting.


� For the text of the Convention see, 36 ILM 700 (1997); UN Doc. A/51/869.


� The states that voted against the Resolution are: Burundi, China and Turkey.


� The states that had abstained to the Resolution are: Andorra, Argentina, Azerbaijan, Belgium, Bolivia, Bulgaria, Colombia, Cuba, Ecuador, Egypt, Ethiopia, France, Ghana, Guatemala, India, Israel, Mali, Monaco, Mongolia, Pakistan, Panama, Paraguay, Peru, Rwanda, Spain, Tanzania and Uzbekistan.


� The Convention will come into force 90 days following the deposit of the thirty-fifth instrument of ratification, acceptance, approval or accession.


� Status of the Convention as of 15 August 2002 is as follows:


    States that had signed the Convention: Côte d’Ivoire, Finland, Germany, Hungary, Iraq, Jordan, Lebanon, Luxembourg, Namibia, Netherlands, Norway, Paraguay, Portugal, Qatar, South Africa, Sweden, Syrian Arab Republic, Tunisia, Venezuela, and Yemen.


    States that had ratified, accepted, acceded or approved the Convention are: Finland, Hungary, Iraq, Jordan, Lebanon, Netherlands, Norway, Qatar, Sweden, and Syrian Arab Republic.


    Some states while becoming a party had made declarations or reservations. Hungary by a declaration declared to bind herself for dispute settlement both through the ICJ and also by arbitration. Syria by a reservation declared that its ratification does not mean recognition of Israel. Israel by an objection declared the act of the Syrian Arab Republic as a political one and incompatible with the purposes and objectives of the Convention and cannot in any way effect whatever objections are binding upon the Syrian Arab Republic under general international treaty law or under particular conventions. In addition, the Government of the State of Israel, in so far as it concerns the substance of the matter, adopts towards the Syrian Arab Republic an attitude of complete reciprocity. 


� Those, according to the Convention (Art. 5-10) are: Equitable and reasonable utilization and participation; factors relevant to equitable and reasonable utilization; obligation not to cause significant harm; general obligation to cooperate; regular Exchange of data and information; relationship between different kinds of uses.


� Those, according to the Convention (Art. 11-19) are: Exchange of information concerning planned measures; notification concerning planned measures with possible adverse effects; period to reply to notification; obligations of the notifying state during the period for reply; reply to notification; absence of reply to notification; consultations and negotiations concerning planned measures; procedures in the absence of notification; urgent implementation of planned measures.


� Those, according to the Convention (Art. 20-26) are: The duty of protection and preservation of ecosystems; prevention, reduction and control of pollution, introduction of alien or new species, protection and preservation of the marine environment, management, regulation, and the duty to maintain and protect installations and facilities.


� For the text of the protocol refer to, Turkish Official Gazette, 10 December 1987, No. 19660.


� Some customary international law rules that existed in this Resolution are now incorporated into the 1997 Convention. Such as:


     1. The upper riparian states do not have absolute sovereign rights, but have sovereign rights in their respective territories over the waters of the transboundary rivers;


     2. States while utilizing the waters in their territories should not infringe the legal rights and interests of the other riparian states. Riparian states in utilizing the water should not cause substantial harm the other riparian states (Art. 7);


     3. States, during the utilization of their water resources in their territories are not obliged to require the consent of the lower riparian states for the related utilization. However, there is an obligation to give prior notice to the other lower riparian states for the purposes of technical consultation and co-operation. This prior notice is and should solely be confined to technical purposes, and does not and never means the need to require the consent of the lower riparian states. It is solely aimed to give the opportunity to the lower riparian states to take the necessary technical measures. Principles regarding technical co-operation are somewhat reflected in the Convention (Art. 8, 9, 11, 12, 17). To require the consent of the lower riparian states simply and legally means to limit and restrict the sovereignty and the exercise of the sovereign rights of the state more than it is required by international law.


� For an account of those efforts and international documents refer to supra note 7.


� For the text of the agreement refer to 37 UNTS 226. 


� See supra note 7.


� The parties declares that they had observed the importance for Iraq the construction of installations to regulate waters of Euphrates and Tigris and their tributaries, in order to prevent the downstream country from floods and enable her throughout the whole year to receive a regulated and also a with steady water flow (Preamble par.1).  Iraq declared that she hopes that the land for the construction of installations for those purposes would be found on the Turkish territory (Preamble par.2). They also had declared that they had agreed that the installations for protection purposes to be constructed on those rivers should, as far as possible, serve to the interests of both countries and aim to irrigate and generate hydroelectric energy (Preamble par.4).


� Installations constructed on the Euphrates are:


     - Keban, for regulating water and for generating hydroelectric energy power (6 billion kwh/year);


     - Karakaya, for regulating water and for generating hydroelectric energy power  (7.3 billion kwh/year);


     - Ataturk, is the sixth largest dam on the world and is a multipurpose one. Such as: regulation, for generating hydroelectric energy power (8.1 billion kwh/year) and for irrigation. It will irrigate 882.000 hectares of land;


     - Birecik, is an after bay dam and constructed for technical reasons, just like the Baghdadi and Badush dams. Birecik dam is a multipurpose dam and aims to regulate water and will generate hydroelectric energy power (2.5 billion kwh/year) and will also irrigate 66.000 hectares of land. The annual average flow of Euphrates, even after this reservoir, will be 30 billion m3/year.


     - Karkamis, is also an after bay dam and is constructed for technical reasons. It will regulate water and will generate hydroelectric energy power (0.6 billion kwh/year). Those two after bay dams will enable Syria to receive more regulated water from the border.


Installations constructed and to be constructed on the Tigris are: (Turkey makes almost no use of the waters of the Tigris river for the time being):


      - Kralkizi, for regulating water and generating hydroelectric energy power (0.15 billion kwh/ year);


      - Dicle, for regulating water and generating hydroelectric energy power  (0.3 billion kwh/year) and will also irrigate 126.080 hectares of land;


      - Batman, for regulating water and generating hydroelectric energy power (0.5 billion kwh/year) and will also irrigate 38.000 hectares of land;


      - Ilisu, planned solely to generate hydroelectric energy power (3.8 billion kwh/year);


      - Cizre, planned for generating hydroelectric energy power (1.2 billion kwh/year) and will irrigate 121.000 hectares of land.








